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BEFORETHE ILLINOIS POLLUTION CONTROLBOARD ~ E C E IV ED

CLERK’S OFFICE

PEOPLEOF THE STATEOF ILLINOIS ) NOV 0 ~2oos

Complainant, STATE OF ILLINOISPollution Control Board

vs.

) CaseNo. PCB03-191
COMMUNITY LANDFILL COMPANY, INC.,)
an Illinois corporation,andtheCITY OF )
MORRIS, an Illinois municipalcorporation. )

)
Respondents. )

REPLY OF CITY OF MORRIS TO COMPLAINANT’S RESPONSETO CROSS-
MOTION FORSUMMARY JUDGMENT

NOW COMES Respondent,CITY OF MORRIS, by and through its attorneys,

HINSHAW & CULBERTSON, LLP and in reply to the Complainant’sResponseto Cross-

Motion For SummaryJudgment,statesasfollows:

I. The City of Morris is Entitled to JudgmentBecauseasa Matter of Law it hasNot

ConductedAny DisposalOperationSince the Datethe FinancialAssuranceRequirements

Wentinto Effectasto Municipalities(April 9, 1997).

The Stateof Illinois has attemptedto misleadthe Illinois Pollution Control Board by

arguingthat the City of Morris conducteda wastedisposaloperationsimply becausethe City of

Morris waslisted as an operatoron permits issueddecadesago. As evidenceof ownership,the

State reliesupon two permits which were issued in 1974 and supplementalpermits issued in

1978, 1980, and 1989 that list the City of Morris as “owner and operator”. However,before

April 9, 1997, therewas no obligation upon a local unit of governmentto post any financial

assurance.Section807.601(a)still explicitly providesthat “the financial assurancerequirement

doesnot apply to the State of Illinois, its agenciesand institutions, or to any unit of local

government”. 35 Ill.Admin.Code 807.601(a). Furthermore,the regulations for new landfills
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(Section811) explicitly provide that “except as providedin subsection(1) this subpartdoesnot

applyto theStateof Illinois, its agenciesandinstitutions,or to anyunit of local government.35

Ill.Admin.Code 811.700(c). (Emphasisadded). Subsection(1) provides “on or after April 9,

1997, no person,other than the Stateof Illinois, its agenciesand institutions,shall conductany

disposaloperationat an MSWLF unit that requiresa permit undersubsection(d)of Section21.1

oftheAct, unlessthat personcomplieswith thefinancialassurancerequirementof thisPart.” 35

Ill.Admin.Code811.700(1). Therefore,at thetime that theCity of Morris allegedlyoperatedthe

landfill (prior to 1982)andreceivedthepermits thatlisted it as owneror operator,therewasno

requirementthat theCity of Morris post financial assurance.Furthermore,at no time after April

9, 1997has the City ofMorris ever“conduct[ed]any disposaloperation”at thesite.

“It is clear that whetherone is an operatorpursuantto the Act dependson the specific

factsas a whole.” Peoplev. Bishop, 315 Il1.App.3d 976, 979, 735 N.E.2d754, 757 (5~Dist.

2000). “A reviewof the Pollution Control Board decisionsrevealsthat whethera party’s name

is listed asan operatorin thepermit is not thedeterminingfactorof whetheroneis an operator.”

Id. at 979, 735 N.E.2dat 758 (emphasisadded). In theBishopcase,DeanBishop arguedthat he

was not the operator; however, the Illinois Appellate Court reviewed the relevant facts and

determinedthat: 1) Deanwas frequentlyat the landfill when inspectorswerepresent,and 2) he

workedat the landfill on a continuousbasis,(he was observedspreadingandcompactingwaste,

operatingthe front-endloader,conductinga trash-haulinganddisposalservice,discussedwith

inspectorsconditions at the landfill, on-going violations, and efforts to remedythe violations,

and also worked at the landfill in exchangefor the useof the landfill). Furthermore,Dean

pledgedacertificateof depositof $25,000for the landfill, expendednearly$75,000to maintain

the landfill, deductedtheseamountsfrom his federal income taxes,and listed the landfill ashis
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principalbusinesson his incometax returns. Unlike theallegedoperatorin Bishop, in this case,

it is undeniablethat since 1982 the City of Morris hasnot “conducted”any disposaloperation.

No employeeoftheCity of Morris workedat the landfill, no employeeof theCity ofMorris was

observedspreadingandcompactingwaste,no City employeehasoperatedwasteor earthmoving

equipmentat the landfill, andthe City hasnot conductedany wastedisposaloperationsor other

operationsat the landfill. (SeeAffidavit of Mayor Dick Kopczick,markedExhibit A). Thus,

pursuant to the determinativefacts involved in Bishop the City hasnot conducteda waste

disposaloperation.

One of the casesrelied upon by the People v. Bishop court is Termaat v. City of

Belvidere,PCB 85-129(1986); 1986 (1986WL 27133). In Termaatthe central issueinvolved

waswhetheror not an individual (asopposedto a municipality)was “conducting any disposal

operation” at the site, therebytriggering theneedto post financial assurance.(Under the law in

effect atthat time [1986], therewasno requirementthat amunicipality postfinancialassurance).

The Pollution Control Board notedthat the exceptionagainstposting financial assuranceonly

applied to “the goverm-nentunit [as] theownerof the site,but if anotherpersonconductswaste

disposalon the site, [then] theotherpersonmustprovidefinancial assurancefor closure.” Id. at

*2. The landfill was jointly ownedby the City and the County, and Mr. Andersonwas an

independentcontractor hired to perform certain functions at the landfill in exchangefor a

monthly paymentby the City and County. The scopeof work providedincludedfurnishing all

equipment,labor, suppliesand otheritemsof expensenecessaryto performearthwork, compact

refuse,disposeof landscapewaste,andplace immediateand final cover. However,the contract

explicitly provided that this work was performed“under the direction of the owner and its

authorizedrepresentative”.Id. The City and Countyopenedthe site eachday, maintainedthe
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accessroadto thescalehouse,employedpersonsto performweigh-insandcollect fees,provided

cover and seedingmaterials,maintainedthe paved accessroad from the entranceto the scale

house,set rates,andpaid all bills. Id. at*3 It wasnotedthat Mr. Andersondid not havea lease,

and receivedno income from the operationindependentof his monthly fee. Furthermore,the

governmentalentities maintaineda committeethat met eachmonth to set rates, collect fees,

preparecontracts,pay bills and review conditions at the site. The Pollution Control Board

concludedthat the two local unitsof governmentandnot Mr. Andersonweretheoperatorof the

site within the meaningof the Act, and, as such,no financial assurancewas requiredto be

posted. The Pollution Control Board noted“Mr. Andersonis undertheon-goingsupervisionof

the City Directorof PublicWorks; his discretionis limited in theperformanceof his contractual

dutiesandis non-existentin otheraspectsof siteoperations.” Id. at *3•

In this case,everyIEPA employeewhohastestifiedin this matterhasconcededthat the

day-to-dayoperationsof the landfill are performedby CLC andnot theCity ofMorris. Thereis

simplyno evidencethat the City of Morris ever maintainedany roadson the facility, employed

any personto perform weigh-ins or collect fees, providedcover and seedingmaterialsfor the

facility, paidany expensesof thefacility, wasconsultedon or otherwisedeterminedtipping rates

for the site, collectedany fees, preparedany contracts,or reviewedany conditions at the site.

Therefore,the actual conductof the City clearly establishesthat it is not conductinga waste

disposaloperation, and thus, hasno duty to post financial assurancesfor closure/post-closure

care.

The State of Illinois attemptsto argue that the City of Morris hasconducteda waste

disposal operationbasedupon four factors; (a) permitting, (b) joint action with Respondent

Community Landfill Company, (c) financial benefits,and (d) distinguishing the Berger case.

4
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First, it is well establishedthat the fact that one’snameappearson thepermit asan operatordoes

not meanthat one is conductingwastedisposaloperations,therebysubjectingit to the financial

assuranceregulations. Rather,it is incumbentupon theBoard to look at the facts of the caseto

determinewho was truly conductinglandfill operationat the site. Peoplev. Bishop; Terinoatv.

City ofBelvidere. Furthermore,asexplainedabove,thepermits that the Stateis attemptingto

rely upon were issuedat a time whenthe City of Morris was excludedfrom posting financial

assuranceby the Illinois regulations. Thoseregulationschangedwith the passageof Section

811, and Subpart(C) carried forward the exclusionof municipalities from liability for posting

financial assuranceunlessthe municipality conducteddisposaloperation after April 9, 1997.

(Section811.700(c),(1)). Therefore,theIllinois legislaturerecognizedthat it wasquite possible,

if not likely, that amunicipality might be listed asan operatorof a landfill on a permit, but that

fact alonewould not subjectthemunicipality to the financial assurancerequirementunlessthat

municipality actually conductedwaste disposal operationsafter April 9, 1997. The State of

Illinois haspresentedabsolutelyno evidencethat the City of Moths everconductedthe day-to-

day wastedisposaloperationsof the landfill sincethatdate.

Second,the Stateof Illinois assertsthe City engagedin someamorphousform of joint

venture with CLC, and that the City “contracted with RespondentCommunity Landfill

Company,applied for and was issuedjoint waste permits, provided non-compliantfinancial

assurance...,litigated the validity of theFrontier Bonds along with CLC, and failed to replace

the Frontier Bonds with substitutefinancial assurance.” However,none of theseassertions

establishthat the City of Mothswasin anywayconductingwastedisposaloperationsat thesite.

Contractingwith CLC doesnot establishtheconductof landfill operationsat the site. Moreover

theStatedoesnot clearly indicatewhat “contract” it is referringto betweenCLC and theCity of
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Moths. Regardless,it is well establishedthat merelycontractingwith an operatordoesnot make

the othercontractingparty the “conductor”of a landfill operation. Peoplev. Bishop; Tertnaat,

andBerger. Indeed,in both TermaatandBergera partywho contractedwith theactualoperator

wasdeterminednot to be the operator. Furthermore,the PCB hasconsistentlyheld that merely

beingthe ownerof a landfill doesnot meanthat oneis conductinglandfill operations.Id. The

only specific contractidentifiedby the Stateof Illinois is a leaseagreementbetweentheCity of

Mothsand CLC. Thatleaseagreementis attachedheretoasExhibit B, andexplicitly establishes

that CLC is the entity that conductsall landfill operations,ratherthanthe City of Morris. The

Termaatcaserelied on thefact thatthe independentcontractordid not havea leasefor thesite as

andeterminativeelementthat establishedhewas not conductinga wastedisposaloperation. In

the presentcase,the right to conducta wastedisposaloperationwas contractuallyconveyedto

CLC. At no time did the City of Moths superviseor direct the activities of CLC at the landfill

site. In the presentcase,the State is merely attemptingto artificially extendthe financial

assurancerequirementsto the City of Morris, but the law is clear that the City bears no

responsibility to post financial assurancewhere it doesnot conductwastedisposaloperations.

The State also allegesthat the City provided“non-compliant financial assurance”,and asserts

that the City failed to post compliant financial assurancewhen the Frontier bonds were

determinedinsufficient. In other words, the State is employing the “damned if you do and

damnedif you don’t” argument. However, as explained above, an owner actually has no

requirementto post financial assurance,and if an ownervoluntarily decidesto post financial

assurance,becausean operatoris unableto unwilling to do so, that doesnot createaburdenupon

theownerto forever from thatpoint forwardcontinueto post financial assurance.Again, the law

only imposesa requirementfrom posting financial assuranceupon one who “conduct[s] any

6
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disposal operation”. 35 Ill.Admin.Code 811.700(f). The posting of financial assurancefor

closure/post-closurecareof a landfill is not the conductingof a disposaloperation. Obviously,

undertheplain meaningof theseterms,only a partywho is on sitephysicallyacceptingwasteat

a landfill, developingcells for the disposalof that waste,and overseeingandsupervisingthose

activities is conductinga wastedisposaloperation. A municipality(or evenan investor)who is

merely agreeingto accommodatein part the financial assuranceneedsof an operatoris not

conductingawastedisposaloperationundertheplain meaningofthoseterms.

Third, the Statenext assertsthat theCity hasacquiredfinancial benefit from the landfill

operation, and that somehowthat meansthe City is conductinga waste disposal operation.

Again, the State provides absolutelyno legal basis for its assertionthat receiving financial

benefitfrom a landfill operationmagicallyconvertstheownerof a site into an operator. Indeed,

the State itself acquiresincomeand real estatetaxesasa resultof the landfill operations;does

that make the State an operatorof the landfill? Likewise, any independentcontractorthat

performs servicesfor the landfill receives financial benefit, and the law is clear that those

independentcontractorsarenot responsiblefor postingclosure/post-closurefinancialassurances.

Termaat. Almost every new landfill that is sited in Illinois involves a host fee agreementwith

the hosting government. Evenwhen a countyor city doesnot own the land, an agreementis

entered into with the operatorestablishingthat certain tipping fees will be paid to the host

communitywhich will be usedto offset the economicimpacts of hostinga landfill site. This

host fee arrangementdoes not magically result in a host communitybeing deemedto be

conductingwastedisposaloperations,therebysubjectingthehost communityto theobligationto

post financialassurances.If suchwere thecase,no local unitof governmentwould evervote in

favor of siting a landfill, as doing so would subject that local unit of governmentto the

7
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possibility of having to post financial assurancefor the closure and post-closurecareof the

landfill. Suchan argumentby theStateis simply disingenuousandridiculous.

In a last ditch effort to arguethat the City of Morris is somehowconducting landfill

operations,the State points out that in Berger, the individual that was determinedto be the

operatorwasin fact listed on thepermitsasanoperator,andthat thepermitsthemselveswerenot

transferredto the ownerof the landfill. Onceagain,the existenceof one’snameon apermit is

not dispositiveofwhetherthat entity is actuallyconductinglandfill operations.Furthermore,the

Berger casewas offered for the purposeof showing that the owner of a landfill site is not

automaticallydeemedto be an operatorof the landfill, and, rather,theremust be a determination

by the Pollution Control Board as to whetherone is actuallyconductinga landfill operation

before imposingthe financial assurancerequirements. The Stateof Illinois apparentlywantsto

avoid this determination,and morph the law to establishthat owners and operatorsboth must

post financial assurance,regardlessof who is actuallyconductingthe operation. Fortunately,

that is not thestatusof the law, and it is simplyundeniablethat theCity of Moths is not, andhas

not, conductedlandfill operationsat this site sinceApril 9, 1997, and, therefore,is not required

to post financial assurancefor thesite,andis entitledto judgmentasa matterof law.

II. EnforcingtheAct asWritten DoesNot Resultin Absurd Results.

As is often arguedby apartywho is attemptingto avoid theplain languageof a statute,

the Stateof Illinois arguesthat enforcementof the statutewill leadto absurdresults. The State

arguesthat “clearly, the provisions of subpart(g) must be interpretedto requireowners and

operatorsto provide financial assurance,although either party may arrangeit.” (State’s

ResponseBrief, pg. 12). However, the plain languageof the financial assuranceregulations

repeatedlyprovide“an owner~ operator”shall post financial assurance.811.700,706, et seq.

8
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If the legislaturemeantto requireownersandoperatorsto post financial assuranceit woulsi have

so provided. It is improperfor theStateto invite thePollution Control Boardto supplantits will

overthat oftheLegislatureand,in essence,engagein agency-madelegislation. Rather,theplain

languageofthestatuteor regulationmustbe followed.

The Statealso arguesthat employing theplain languageof thesestandardswould result

in only the personlpartywho is physically involved in disposingof wastebeing subjectedto

financial assuranceresponsibility. (State’sResponseBrief, pg. 10). In the first instance,thereis

nothingabsurdorrepugnantaboutrequiringonly the entity that is actuallyoperatinga landfill to

post financialassurancefor closureandpost-closurecare,and the Statehasfailed to point to any

regulationor casethat statesotherwise. Secondly,whetheran ownerwho is not a unit of local

governmentwould be subjectedto the financialassurancerequirementsis simply not at issuein

this case,andshouldnot andneednot bedecidedat this time. The law is absolutelyclearthat a

unit of local governmentis exemptfrom thefinancialassurancerequirementsunlessit conducted

landfill operationsafterApril 9, 1997. 811.700(c),(f). Thelegislatureclearlycontemplatedthat

municipalitiessuchastheCity of Morris might havebeenlisted as operators,or evenconducted

landfill operations,beforeApril 9, 1997,but as longas theydid not conductsuchoperationsafter

that milestonedate,the municipalitywill notbe requiredto post financial assurance.Therefore,

the State’salleged concernabout inviting non-governmentalproperty owners to set up shell

businessentities to avoid the Board’s landfill managementregulationsis simply an effort to

divert the Board from the actual issues involved in this case. Furthermore,if sucha shell

companywere established,one could simply employone or more of many theoriesof common

enterpriseliability (i.e., piercingthe corporateveil, alter ego,defactomerger,merecontinuation,
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substantialcontinuation,etc.). In this particularcase,CLC is obviouslynot the alter egoof the

City ofMoths.

Employing the plain languageof 811.700(f)doesnot conflict with subpart (g) of the

regulations. Interestingly,theStatecites811.700(b)and 706 assomehowbeingin conflict with

700(f). However,evenreviewingthe languagehighlightedby the State establishesthat these

subpartsare certainly not in conflict, becausethe Act consistentlyprovides that an owneror

operatorshall post financial assurance,and at no time doesit provide an ownerand operator

shall post as the State argueswas somehowactually intended by the legislature. The State

arguesthat becauseclosure/post-closurefinancialassuranceis mandatory,if theoperatorfails to

provide it, then the ownermust. What the Staterefusesto recognizeis that a failure to post

financial assuranceby either the owneror operatorwould only results in a violation by the

operatorof thesefinancial requirementspursuantto theplain languageof the statute. In other

words, the statutesand regulationsclearly provide that financial assurances“shall” be posted,

and pursuantto the force and effect of the regulationsin question, the State permits those

assurancesto be postedby either the owner or operator. However, if an operatorconductsa

landfill operationwithout having financial assurancesposted,this constitutesa violation of the

standardby theoperator,andnot theowner. If indeedtheStatehadrequiredthat both theowner

and operatorpost financial assurance,it could haveeasilyprovided for suchin the languageof

both thestatuteandthe regulationsin issue, It hasnot doneso, and, as a matterof fact, theplain

languageof thesedirectivesexplicitly excludesmunicipalitiesfrom postingfinancial assurance

whentheseunitsof localgovernmenthavenotconductedwastedisposaloperationssinceApril 9

of 1997. This Board needonly enforcethe plain languageof the statuteand regulationsin

questionto awardsummaryjudgmentin favor of theCity of Moths.

10
70468228v2 806289



III. TheCity of Morris hasCommittedNo Violations,Willful or Otherwise.

As explainedabove,the law is absolutelyclearthat the City of Moths is excludedfrom

postingfinancial assurancein this case. Whentheuncontrovertedfactsin this casearereviewed,

it is undeniablethat at no time sinceApril 9, 1997 has the City of Morris conductedlandfill

operationsat the site, and, therefore,the City of Moths is excludedfrom the financial assurance

requirementsof theAct andregulations. At a minimum, theCity of Mothshashadmuch more

thana good faith basisfor its assertionthat it hasbeenin completecompliancewith the law and

regulations. Therefore,theCity ofMorris hasnot committed“wilful” andrepeatedviolations.

WHEREFORE, the City of Moths, prays that its Motion for Summary Judgmentbe

andthemotion of theStateof Illinois be denied.

Ptb\ttI&$tZ- ¶ , 2005 RespectfullySubmitted,

On behalfof theCITY OFMORRIS

By: Hinshaw

granted

Dated:

HINSHAW & CULBERTSONLLP
100 ParkAvenue
P.O.Box 1389
Rockford, IL 61105-1389
815-490-4900

This document utilized 100% recycled paper products

CharlesF. Helsten
Oneofits Attorneys

Rich?t Porter
One fits Attorneys
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AFFIDAVIT OF SERVICE

Theundersigned,pursuantto theprovisionsof Section1-109of theIllinois CodeofCivil
Procedure,herebyunderpe~ltyof perjury under the laws of the United Statesof America,
certifiesthat onNovember ~ ,2005,sheserveda copyoftheforegoingupon:

Mr. ChristopherGrant
AssistantAttorneyGeneral

EnvironmentalBureau
188 W. RandolphSt., 20th Fl.

Chicago,IL 60601

ScottBelt
ScottBelt andAssociates,PC
105 E. Main Street,Suite206

Moths, IL 60450

ClarrisaGrayson
Mark LaRose

LaRose& Bosco,Ltd.
200 N. LaSalleStreet,Suite2810

Chicago,IL 60601

Ms. DorothyGuim, Clerk
Pollution ControlBoard

100W.Randolph,Suite 11-500
Chicago,IL 60601

BradleyHalloran
HearingOfficer

Pollution ControlBoard
100W.Randolph,Suite11

Chicago,IL 60601

By depositinga copy thereof,enclosedin an envelopein the United StatesMail at Rockford,
Illinois, properpostageprepaid,beforethehourof 5:00P.M., addressedasabove.

HINSHAW & CULBERTSONLLP
100 ParkAvenue
P.O.Box 1389
Rockford, IL 61105-1389
(815) 490-4900

7036563~vJ 806289



11/08/2005 16 05 FAX 1 815 942 0216 CITY OF MORRIS ~002/005

BEFORETHE ILLINOLS POLLUTION CONTROLBOABD

PEOPLEOF THE STATEOFILLINOIS )

Cosn~

)
Vs.

coMMU1~uryLANDFILL COMPANY, JNC..)
an Illinois coxporafion,andtheCITY OP )
MORRIS, anIllinois municipalcorporation, )

)
Respondents. )

APFIDAVJI

STATEOF ILLINOIS
) SS

• Cbt)NrY OFWINNEBAGO )

I. MayorRichardKupcñck. theundersignedbeingfirst duly swcnnon oathdeposeand

state as fi)lloWs:

1. I am the Mayor of the City of Moths, and havebeen the Mayor sinceMay 1,

2001.

2. I am familiar with therca] estateownedbytheCityof Monis, which is leasnito

COWwunity Landfill Company,Inc. (CLC) to operatealandfill at thatsite.

3~ Prior to being electedMayor, I was an Aidnan for the City of Morris since

4. I &n also fanjiJiar with thecomplaintfiled by thePeopleof rho StareofIllinois

allegingthat the CityofMorris is requiredto postfinancialassuranecsforsaid landfill

5. At no time on or t April 9, 1997, has the City of Mofria Conductedany

disposaloperationatthelandfill operatedby Communitylandfill Company.inc.

6. AteonorafterApHl9,1997,hastheCityofMouisftpreadwasteatthe

landfill. compactedwaste,operatedequipmadat the landfill pafbnnedinspectionsof the site,

HIWSHAWCIJLBERTSOI~LLP Fax:815—490$901 Nov 8 2005 1O~4B P. 02

LIBII

) CastNo. PCB03-191

3n.afllvl IOWW
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HINSHAWCULBERISONLIP Fa,~:615—490490l Nov 8 2005 10:48 P.03

senycontibrthelandflll,paidthebjjlnoftbelandflflorjtsopaatorcLC,placed

coverov~thelindfiJJ,constructedor developedanyportion of the landfill, or otherwiseactedas

theoperatorofthelandfill

USa paltica as provided by law pursuantto Section 1-109 of the Code of Civil
Pmca&rv~theuudcmiguodcertifiesthat (tic statanents act forth in this inatrimierit are true awl
correct,accptas to mattersthereinstatedto be on inibymationandbeliefandas to suchmatters
theinidasignedcertifiesas aforesaidthathe ‘verily believesthesameto hetrue

DAThD: J/-~-os

JONSHAW& CULBERTSONLU’
100ParkAvajue
P.O. Box 1389
Rndthn’d,1L61105-1389
815-490-4900

This documentutilized100%retycledpaperproducts
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BEFOREIBE ILLINOIS POLLUTION CONTROLROAR])

PBOPLBOFWESTATEOF ILLINOIS )
t~1li~..:cc~~

)
V5

~ ~ ~ CaseNo. PCB 03-191

unthi*o3saADoitb,ind1bi~CrrtOF
MOflJS,t lllixiaj~manloipil corpotativa )

.~—.

- sTAm~~nqom ) .

- -COUKrYQFWINNRWW .. ) SS ...

th~~d~~cd ~ ~ thdy~ on o~d~oae~

statsastbIk,n:

. . - 1. I sin theMayorof the City of )4euis,awl ha’ve be& the Mayor Scc May 1,

2001.

Z I ~ ~ C~ofMo~w$ 1ns~,.
ConxmunityTa.ARI1 Company,it (CLC) th opne alstdfifl atthatthte.

~ ~

1, 1995.

4. 1 ~ alaofamiliarwith thecomplaintfiled by thePeopleof theStateofUJ±ois

~IS~ThtThofM~à~ ~
. 5, Atno~thnóon or after April 9. 1997, hasthe Uty of Morris conductedany

- -.... -. .. gjgp~4ggJbp&add~itt landfill àperatedby CotnnittyLandfill Cotnp any, Inc.

~~iki Apr11 9, 1997,Ma s~dit~EMo~a~d,~sttthe.
Iniflul, COIiIp*CtCd waste,operaStqui~wLentatthelandfill, aupeniscdtheopatox* of thesite,

Sea,
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- -- “flydbnsdmor ~ far the landfill, p~dthabtllc of the 12:tzLl:fihl or its; ~

~ co~ic~dor4~el ~ ~on of~ orothn~ea~das

theo~tutojÔftIXÔ 1~dfihL

WORN to

BINSHAW & CULBEItTSONL12.
100ParkAnzmc
EQ Box 1389
,R044bn1,1L61105_1359
B15-490-4900

TWadocuweutlztthzed100% rreyeled

I ‘OFFICIAL SEAL’
~• Wm. J. Cheshareck
~ Nolary PoHC State of Illinois

ILMY Coinimigion Cap. 11/17)2005
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MayorRichardKopczick
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• EXHIBIT

LEASE AGREEMENT

Lease made this 1st day of July, 1982, by and between TUE

CITY OF MORRIS, ILLINOIS, A Municipal Corporation, hereinafter

referred to as “LESSOR”, and COMMUNITYLANDFILL CO., An Illinois

Corporation, of Joliet, Illinois, hereinafter referred to as

“LESSEE”.

WITNES SETH:

WHEREAS, Lessor presently owns a parcel of property in

Morris Township, Grundy County, Illinois, which is presently

licensed as a sanitary landfill; and

WHEREAS, Lessee is in the business of operating regional

pollution control facilities, more commonly known as sanitary

landfills; and

WHEREAS, Lessee desires to lease from Lessor those premises

hereinafter described, as a sanitary landfill; and

WHEREAS, Lessor and Lessee believe that it will be in

their mutual interest to enter into this Lease Agreement.

NOW, THEREFORE, in consideration of the promises hereinabove

set forth and the mutual covenants hereinafter contained, the

parties do hereby agree as follows:

SECTION I

The Lessor in consideration of the rent hereinafter required
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to be paid by Lessee and of the agreementshereinafter contained,

does hereby lease to Lessee exclusively during the term hereof

for the’ sole purpose of operating a regional pollution control

facility in accordance with and pursuant to all laws, rules and

regulations promulgated and adopted by all agencies of the

federal, state and county governments, including the Illinois

Environmental Protection Agency for a Class II landfill, that

real estate belonging to the Lessor and described on the attached

Exhibit A.

SECTION II

This Lease shall commence on the 1st day of July, 1982, and

shall terminate on the 30th day of June, 1999, or at such earlier

date as the demised premises have reached full capacity for the

collection of Permit II waste, whichever date is earlier;

subject, however, to Section XVI hereof.

SECTION III

After the issuance of a Class II operating permit by the

Illinois Environmental Protection Agency, Lessee shall pay to the

Lessor, and the Lessor agrees to accept therefore for the

operation of such regional pollution control facility an annual

minimum royalty of Fifteen Thousand ($15,000.00) Dollars, the

first payment to be made upon Lessee receiving its operating

permit pursuant to Section VIII hereof, and thereaftor on or
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each year of this Lease. Lessee forthwith agrees that Lessor

shall be entitled to a royalty in the amounts as follows:

A. For a period from July 1, 1982, to June 30, 1983,
the sum of $0.08 per cubic yard of compactedmaterial
and $0.02667 per cubic yard of uncompacted material;

B. For a period from July 1, 1983, to June 30, 1984,
the sum of $O.0824 per cubic yard of couwacted material
and $0.02747 per cubic yard of uncompacted material;

C. For a period from July 1, 1984, to June 30, 1985,
the sum of $0.0849 per cubic yard of compacted material
and $0.02829 per cubic yard of uncompacted material;

D. For a period from July 1, 1985, to June 30, 1986,
the sum of $0.0874 per cubic yard of compacted material
and $0.02914 per cubic yard of uncompacted material;

E. For a period from July 1, 1986, to June 30, 1987,

ri the sum of $O.0900 per cubic yard of compacted material‘[j 1,~L and $O.03001 per cubic yard of uncompacted material;

F. For a period from July 1, 1987, to June 30, 1988,
the sum of $0.0927 per cubic yard of compacted material
and $0.03091 per cubic yard of uncompacted material.

Thereafter Lessor shall be entitled to receive as a royalty

per cubic yard of compacted material and per cubic yard of

uncompacted material an amount equal to the royalty paid for the

period referred to in Paragraph F above multiplied by the

following fraction in effect at the time the material is deposited.

1. For Compacted Material:

Lessee’s dumping charge per cubic yard of compacted
material charged to its customers at the time the
yardage is deposited divided by Lessee’s weighted
average dumping charge per cubic yard of compacted
material for the period set forth in Subparagraph F
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~bove.

2. For Uncompacted Material:

Lessee’s dumping charge per cubic yard of uncompacted
material charged to its customers at the time the
yardage is deposited divided by Lessee’s weighted
average dumping charge per cubic yard of uncompacted
material for the period set forth in Subparagraph F
above.

The denominator in the above fractions shall remain the same at

all times but the numerator shall change whenever the dumping

charge changes. Lessee shall be entitled to receive credit

against the minimum annual royalty payment for yardage deposted

until the yardage of material collected during any year exceeds

the annual minimum royalty payment. Thereafter, any royalty

amounts in excess of the minimum annual royalty shall be paid to

Lessor within ten (10) days after the end of the first month and

for each successive month thereafter that such yardage amounts

deposited exceed the minimum annual royalty.

SECTION IV

During the term of this Lease, Lessee agrees to keep

accurate books, records and invoices on all yardage of refuse

deposited at the landfill site hereinbefore described. Within

forty—five (45) days of the end of each annual term hereof,

Lessee shall submit to Lessor a statement tobe certified as

correct, which sets forth the yardage of refuse authorized to be

deposited under Illinois Environmental Protection Agency Permit
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II upon Lessor’s premises. Lessor may once in any calendar year

cause an audit of the business of Lessee to be made by a

certified public accountant of Lessor’s own selection, and if the

statements of yardage previously made by Lessee to Lessor shall

be found to be less than the amount of Lessee’s yardage as shown

by such audit, Lessee shall immediately pay the cost of such

audit, as well as the additional compensation therein shown to be

payable by Lessee to Lessor; otherwise, the cost of such audit

shall be paid by Lessor.

SECTION V

Lessee agrees to use consecutively numbered tickets for all

dumping on the premises during the term of this Lease. Lessee

further agrees to submit copies of all dumping tickets to Lessor

monthly and to provide Lessor with access to its records during

normal business hours.

SECTION VI

Lessee shall, with the prior written consent of Lessor, have

the right, at its own expense, to construct buildings upon the

premises for its own use at any time during the lease term and to

make alterations to such buildings. Lessor assumesno liability

of any kind for such construction or alterations to any

contractor or subcontractor or laborer or materialmen. Such

buildings constructed on the premises shall become a part of the
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premises and shall belong to Lessor without compensation to

of this Lease.

alterations and additions may be made under the following

conditions:

the total market value of the premises shall not

reason of any such construction, alteration or

B. That the work shall be done in a good and workmanlike

manner.

C. That all such construction, additions and alterations

shal completed in

requ thereto.

construction,

accordance wit

building codes

general public

Lessee as their

Lessee at all

connection with

E. Lessee

be placed upon

thereon during

such lien, Lessee

Lessee at the expiration Such construction,

A. That

be lessened by

addition.

1 be expeditiously

irements applicable

D. That all work (lone

compliance with all legal

in connection with such

additions or alterations shall be done in

h the requirements of all fire prevention and

as may be applicable to the city of Morris and

liability insurance for the benefit of Lessor and

interests may appear, and shall be maintained by

times when any such work is in progress in

such construction, additions or alterations.

will not permit any mechanic’s liens or liens to

the premises or any building or improvement

the term hereof, and in case of the filing of any

will promptly pay the same. If default in
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payment thereof shall continue for thirty (30) days after written

notice thereof from Lessor to the Lessee, the Lessor shall have

the right and privilege at Lessor’s option of paying the same or

any portion thereof with out inquiry as to the validity thereof,

and any amount so paid, including expenses and interest, shall be

so much additional indebtedness hereunder due from Lessee to

Lessor and shall be repayed to Lessor immediately on rendition of

a bill therefore.

SECTION VII

It is the understanding of the parties hereto that Lessee

shall keep the lease premises insured as folLows:

A. All insurance provided for in this Paragraph VII shall

be procured by Lessee at its sole cost and expenseunder valid

and enforceable standard form policies issued by insurance

companies licensed to do business in the State of Illinois.

B. Lessee shall carry fire and extended coverage insurance

on any buildings that it may construct upon the premises during

the entire term of this Lease in an amount equal to at least

eighty (80%) percent of the valuation of the buildings, land and

all additions or improvements made thereon by either party,

written by a reliable insurance company or companies authorized

to do business in the State of Illinois. The policy shall be

written in the names of and for the bencfit of Lessor and Lessee

as their respective interests may appear.
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C. Lessee agrees to maintain in effect throughout the term

of this Lease public liability insurance covering the demised

premises and appurtenances utilized by it in the amount of Five

Hundred Thousand ($500,000.00) Dollars for injury to or death of

any one person, One Million ($1,000,000.00) Dollars for injury to

or death of any number of persons in one occurrence, property

liability insurance in the amount of One Hundred Thousand

($100,000.00) Dollars, and an umbrella policy for liability for

injury to person or property in the amount of $2,000,000.00.

Such insurance shall be the standard form liability policy and

shall specifically insure Lessee against all liability assumed

hereunder, as well as liability imposed by law, and shall insure

both Lessor and Lessee. The insurance companies shall agree by

endorsement on the policy or policies issued by it or by

independent instruments furnished to the Lessor that it will give

to the Lessor fifteen (15) days written notice before the policy

or policies in question shall be altered or canceled. Premiums

paid by Lessee on such liability insurance obtained by Lessee

shall not be considered as additional rental under this Lease.

D. Lessee agrees to obtain workman’s compensation

insurance which shall provide coverage for all of its employees

who work upon the demised premises in an amount of not less than

the statutory requirements. Lessee agrees to submit to Lessor a

certificate of insurance evidencing the fact that the Lessee has
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secured s~uch insurance. The insurance company shall agree to

furnish to Lessor by endorsement on the policy or policies issued

by it or by independent instruments that it will give to Lessor

written notice before policy or policies in question shall be

altered or canceled. Premiums paid by Lessee shall not be

considered as an additional rental under this Lease.

E. Insurance claims by reason of damage or destruction to

any portion of the leased premises shall be adjusted by Lessee

and Lessor.

SECTION VIII

The parties hereto do hereby understand and agree that the

use of the premises as a Class II permit regional pollution

control facility requires the issuance of two permits by the

Illinois Environmental Protection Agency. The first permit is

referred to as a development permit. This permit allows the

applicant to develop the demised premises in accordance with the

rules and regulations of the agency in order to determine

ultimately whether such site is suitable for use as a sanitary

landfill. If the Environmental Protection Agency determines that

such site is suitable, it will thereupon issue to the development

permitee an Operating Permit. Lessor agrees to cooperate with

Lessee, at no expense to Lessor, for the purpose of renewing the

permits previously issued to Lessor. If it is required by the
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Illinois Environmental Protection Agency, Lessor agrees to

execute all applications and other documents that may be required

to secure such permits. In addition, Lessor further agrees to

execute all applications and other documentation that may be

required by the County of Grundy toapprove such site as a

regional pollution control facility. Lessor and Lesseedo hereby

agree that Lessee’s obligation for the payment of any rental

under the terms of this Lease is contingent upon Lessee receiving

an Operating Permit for the use of this facility as a Class II

sanitary landfill under and pursuant to the terms, provisions,

rules and regulations of the Illinois Environmental Protection

Agency. In the event Lessee is unable to obtain such operating

permit within ninety (90) days of the date of this Lease

Agreement, such Agreement shall become null and void.

SECTION IX

Lessor further agrees to co—operate with Lessee in amending

the Operating Permit previously issued to Lessor to permit above—

grade fill on the site to a maximum height of forty—five (45)

feet, rather than the present twenty—five (25) feet.

SECTION X

Lessee has examined and knows the condition of the premises

and has received the same in good order and repair and

acknowledges that no representations as to the condition and the
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repair thereof have been made by Lessor, or their agents prior to

the Illinois Environmental Protection Agency.

Lessor and

herein shall be

may have in the

Lessee, and that

ironmental

keep said

and from

not make

ssor may,

and such

from and

SECTION XI

Lessee do hereby agree that nothing contained

interpreted to convey any interest that Lessor

mineral rights upon the demised premises to

Lessor shall have full and unrestricted right to

or at the execution of this Lease that are not herein expressed.

LessorS shall not be obligated to incur any expenses for repairing

any improvements upon said demised premises or connected

therewith, and Lessee at its own expense will keep the demised

premises including all appurtenances in good repair and in

compliance with all local rules, general regulations, laws,

statutes and ordinances of all federal, state and county

government having jurisdiction over the demised premises,

including all rules a

Protection Agency.

5nd regulation of the Illinois Env

Lessee will, as far as possible,

improvements from deterioration due to ordinary wear

falling temporarily out of repair. If Lessee does

repairs as required hereto promptly and adequately Le

but need not. make, such repairs and the cost thereof,

costs shall be so much additional rental immediately due

payable hy Lessee to Lessor. At the termination of this Lease,

Lessee will cover th with materials approved bye landfill site
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the use arid benefit of such mineral rights; provided that during

the term of this Lease any methane gas that may be generated as

a result of the operation of the sanitary landfill shall be the

sole: and exclusive property of the Lessee.

SECTION XII

Lessee will pay in addition to the rent above specified all

water rents, sewerage charges, gas and electric light and power

bills taxes, levied or charged on the premises, for and during

the time for which this Lease is granted, and in case water rents

and bills for gas, electric light and power shall not be paid

when due, Lessor shall have the right to pay the same, which

amount so paid together with any sums paid by Lessor to keep the

premises in a clean and healthy condition as above specified, are

declared so much additional rent and payable with the installment

of rent next due thereafter; provided that in no event shall

Lessor be obligated for any water rents, seweragecharges, gas

and electric light and power bills that may be taxed or levied or

charged.

SECTION XIII

All operations shall be conducted in a safe and prudent

manner, and it is agreed that should any dispute arise between

Lessor and Lessee regarding the conduct of operations in a safe

and prudent manner, such dispute shall be referred to the
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Illinois Environmental Protection Agency for decision, such

decision to be final and binding on both parties. In addition,

Lessee will comply with all laws, rules and regulations of any

governmental authority affecting Lessee’s operations in the

leased premises, and will on request, furnish Lessor with

supporting evidence of such compliance.

SECTION XIV

Lessor acknowledges that Lessee

landfill on the premises six (6) days

hours per day, or such additional days and hours

determines necessary. Lessor agrees not to adopt

rules, regulations or other limitations affecting

Lessee to operate the landfill less than six (6)

fourteen (14) hours per day.

Lessor acknowledges that it is Lessee’s intention to attempt

to acquire an additional parcel of real estate immediately

adjacent to, and southeast of, the leased premises and consisting

of approximately eighteen acres. If Lessee acquires said real

estate, Lessee agrees to convey it to Lessor for a nominal

consideration of Ten Dollars. Said parcel shall become part of

the demised premises upon conveyance to Lessor and shall be

subject to all of the terms and conditions of this Lease

intends to operate the

per week, fourteen (14)

as the Lessee

any ordinances,

the ability of

days per week,

SECTION XV
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Agreement.

SECTION XVI

Lessee agrees to accept all qualified waste collected from

residents and commercial establishments of Lessor for deposit in

the landfill operated on the premises for a period of fourteen

(14) years from the date of this Agreement. Lessee shall be

obligated to accept said waste regardless of the entity

collecting the waste and delivering it to the landfill. This

waste shall be received by Lessee at the same charges as

applicable to other similar waste deposited in the landfill,

which charges shall not be excessive.

Lessee agrees the City of Morris engineer shall monitor the

use of the landfill by Lessee. In the event the City engineer

shall determine that the capacity of the landfill is being

utilized at a rate which could affect the ability of Lessee to

accept Class II waste from the City of Morris for the fourteen

year period above required, Lessor shall so notify Lessee and

Lessee shall affirmatively show to Lessor its policy for future

utilization of the landfill so as to establish its ability to

satisfy Lessee’s obligation to accept Class II waste from the

City of Morris for the fourteen year period above required.

SECTION XVII

Each of the following events shall constitute a default or
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breach of ~his Lease by Lessee:

A. If Lessee or any successor assignee of Lessee while in

possession shall file a petition in bankruptcy or insolvency or

for ieorganization under any bankruptcy act or shall voluntarily

take advantage of any such act by answer or otherwise.

B. If involuntary proceedings under any bankruptcy law or

insolvency act shall be instituted against Lessee, or if a

receiver or trustee shall b9 appointed for all or substantially

all of the property ofLessee and such proceedings shall not be

dismissed or the receivership or trusteeship vacated within

thirty (30) days after the institution or appointment.

C. If Lessee shall fail to pay Lessor any rent or

additional rent when the rent shall become due and shall not make

the payment within thirty (30) days after notice thereof by

Lessor to Lessee.

D. If Lessee shall faiL to perform or comply with any of

the conditions of this Lease and if the non—performnce shall

continue for a period of thirty (30) days after notice thereof by

Lessor to Lessee, or if the performance cannot be reasonably had

within tite thirty (30) day period and Lessee shall not in good

faith have commenced performance within the thirty (30) day

period and shall not diligently proceed to completion of

performance.

E. If Lessee shall vacate or abandon the lease premises.
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F. .If Lessee fails to obtain an operating permit for a

Class II landfill from the Illinois Environmental Protection

Agency.

SECTION XVIII

In the event of any default hereunder as set forth in

paragraph XVII, the rights of Lessor shall be as follows:

A. Lessor shall have the right to cancel and terminate

this Lease as well as all of the right, title and interest of

Lessee hereunder by giving to Lessee not less than five (5) days

notice of cancellation and termination. On expiration of the

time fixed in the notice this Lease and the right title and

interest of Lessee hereunder shall terminate in the same manner

and with the same force and effect, except as to Lessee’s

liability as if the date fixed in the notice of cancellation and

termination were the end of the term herein originally

determined.

B. Lessor may reenter the premises immediately and remove

the property and personnel of Lessee and store the property in a

public warehouse or a place selected by Lessor at the expense of

Lessee. After reentry Lessor may terminate the Lease in giving

five (5) days written notice of termination to Lessee. Without

the notice, reentry will not terminate the Lease. On termination

Lessor may recover from Lessee all damages proximately resulting

16



from the breach, including the cost of recovering the premises,

which sum shall be immediately due Lessor from Lessee.

C. Lessee shall be liable for all expenses of the

reletting, and for all costs that may be incurred in properly

covering the landfill site and other events of closure according

to the rules and regulations of the Illinois Environmental

Protection Agency; provided that in the event Lessor relets the

site to another party for the purpose of continuing a sanitary

landfill operation, Lessee shall not be responsible for the cost

of the closure of the landfill.

SECTION XIX

Lessee will allow Lessor free access to the premises for the

purpose of examining or exhibiting the same or to make any

needful repairs or alterations thereof which Lessor may see fit

to make and will allow to have placed upon the premises at all

times ntoices of “For Sale” and “To Rent” and will not interfere

with the same.

SECTION XX

The parties acknowledge that the drainage of surface water

for the premises leased hereunder is to the east through ditches

constructed by the Lessor around property owned by it which was

formerly used for the City of Morris Landfill.

Lessee agrees to maintain said drainage ditches as they now
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exist at its own expense during the term of this Lease.

Lessor hereby grants to Lessee an easement for drainage

purpose’s and for the purpose of maintaining said ditches across

that real estate described in the attached Exhibit B.

XXI.

Lessee covenants and agrees that it will protect and save

and keep the Lessor forever harmless and indemnified against and

from any penalty or damages !or charges imposed for any violation

of any laws or ordinanâes, whether occasioned by the neglect of

Lessee or those holding under Lessee and that Lessee will at all

times protect, indemnify and save and keep harmless the Lessor

against and from any and all loss, costs, damage or expenses,

arising out of or from any accident or other occurrence on or

about the premises, causing injury to any person or property

whomsoever or whatsoever and will protect, indemnify and save and

keep harmless the Lessor against and from any and all claims and

against and from any and all loss, cost, damage or expense

arising out of any failure of Lessee in any respect to comply

with and perform all the requirements and provisions hereof.

SECTION XXII

Lessee will pay and discharge all reasonable costs,

attorneys’ fees and expenses that may be incurred by Lessor, in

enforcing the convenants and agreementsof this Lease and Lessor
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will pay and discharge all reasonable costs, attorneys’ fees and

expenses that may be incurred by Lessee in enforcing the

covenants and agreements of this Lease,

SECTION XXIII

Lessee shall not sublease any part of the demised premises,

or assign this Lease, without the prior written consent of

Lessor, their heirs or assigns and if Lessee shall violate this

provision, it shall be lawful for Lessor, their heirs or assigns

to reenter the premises hereby leased or any part thereof and to

repossess the premises, anything herein contained to the contrary

notwithstanding.

SECTION XXIV

All the covenants and conditions and obligations herein

contained shall be binding upon and enure to the benefit of the

respective heirs and successors and assigns of the parties hereto

to the same extent as if each such heir, successor and assign

were in each case named as a party to this Lease. This Lease may

not be changed, modified or discharged except by writing signed

by Lessor and Lessee.

SECTION XXV

In the event permits to operate Class II sanitary landfills

are suspended, revoked or canceled because of substantial changes

of any governmental law, rule, or policy, this Lease shall become
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null and void and Lessee shall no longer be obligated to Lessor

except for any rents that may be due and for the proper closure

of the’ landfill site.

SECTION XXVI

Lessor agrees to do everything within its power to maintain

the tax exempt status of the real estate leased hereunder. In

the event the lease hold interest of Lessee or any part of the

real estate is assessed for real estate tax purposes, Lessee

agrees to pay all real estate taxes resulting from said

assessment. Lessee shall pay for all legal expenses and costs

incurred by Lessor in maintaining the tax exempt status of the

real estate leased hereunder.

SECTION XXVII

All notices required or permitted hereunder shall be in

writing and may be given by certified mail, first class mail, or

during regular business hours by delivery by messenger or by

delivering in person to the person named below until further

notice to the contrary is given by any one of the parties hereto:

LESSOR: LESSEE:

City of Morris Community Landfill Company
Morris City Hall 25 North Ottawa Street
Morris, IL 60450 Joliet, IL

All notices by mail shall be deemed delivered when deposited with

the United States Postal Service.
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SECTION XXVIII

For the purposes of this Lease Agreement, the term “Class II

Landfill” shall mean a sanitary landfill operated in accordance

with the Illinois Environmental Protection Act and all

regulations issued thereunder for the sole purpose of accepting

“municipal waste” as that term is defined in the Illinois

Environmental Protection Act,

SECTION XXVIX

To guarantee the fulfillment of all terms and conditions of

this Lease Agreement, Lessee agrees to deposit with Lessor within

ten (10) days after the execution of this Lease Agreement a

letter of credit issued by a financial institution licensed by

the State of Illinois or by the United States Government in the

amount of $50,000.00. This letter of credit shall remain in

effect the entire term of this Lease Agreement and shall be

conditioned on the Lessee duly performing all conditions and

obligations under this Lease Agreement. Said letter of credit

shall provide in the event of a default by Lessee, which default

shall remain uncured for thirty (30) days after written notice to

Lessee, that Lessor shall be entitled to immediately draw against

said letter of credit in the amount of the default or the sum of

$50,000.00, whichever is less.
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SECTION XXX

Lessee agrees not to transfer a controlling interest of the

stock pf Lessee without the prior written consent of Lessor,

which consent shall not be reasonably withheld. It is the intent

of this provision that Lessor be aware of the principals of

Lessee and have an opportunity to object to a transfer of

controlling interest if Lessor believes it would adversely affect

it under this Lease Agreement.

The parties agree that this provision shall not be

applicable to a public offering of stock by Lessee or to the

merger of Lessee into a publicly held corporation.

SECTION XXXI

This Lease Agreement will be governed both as to

interpretation and performance under the Laws of the State of

Illinois,

IN WITNESS WHEREOF, the Lessor and the Lessee by and through

its President and Corporate Secretary have executed this Lease

Agreement on the day and year first above written.
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CI OF MORRIS

ATTEST:

COMMUNITYLANDFILL COMPANY, An

Illinois orporatio

BY: J2 ~2tc.nr~

Its President
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GUARANTEEOF ROYALTY

In consideration of the execution of this Lease Agreement by

Lessor, the undersigned hereby personally guarantee the royalty

payments to be paid by Lessee to Lessor as required by Section

III of this Leaso~Ag eement.

DATED: /~/cIk ____-

U ________
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LEXAL DESCRIPTION

LM’ThFILL, WEST SIDE

Commencingat the northeastcorner of Section 3, Township 33 North,

Range 7 East of the Third Principal Meridian, said point being the POINT OF

BEZINNING; thence due South along the east line of said Section 3 for a

dist~ñce of 156.00 feet; thence South 148° 00’ 14)~” West for a distance of

1777.00 feet; thence South 89° 314’ 10” West for a distance of 1016.00 feet

to a point which falls on the east right—of—way line of the Chicago, Rock

Thland and Pacific Railroad spur line; thence North 00° 39’ 20” West along

said east right—of—way line for a distance of 14514.20 feet; thence North 05°

38’ 00” East along said east right—of—way line for a distance of 100.00 feet;

thence No’~th 18° 014’ 00” East along said east right—of—way line for a distance

of 100.00 feet; thence North 27° 148’ 00” East for a distance of 50.00 feet

to a point which falls on the squtherly right—of—way line of the main tracks

of the Chicago, Rnck Island and Pacific Railroad; thence North 50° 141’ 00”

East along said southerly right—of—way line for a distance of 369.27 feet;

thence due South along said southerly right—of—way line for a distance of

38.75 feet; thence North 500 iiJ.~ 00” East along said southerly right—of—way

line for a distance of 1813.00 reet; thence South 39° 16’ 00” East along said

southerly right—of—way line for a distanr.e of 70.00 feet; thence North 50° 14)4’

00” East for a distance of 700.00 feet to a point which falls on the east

line of Section 3I~, Township 3L North, Range 7 East of the Third Principal

Meridian; thence due South along said east line for a distance of 1069.90 feet

to the point of beginning, containing 614.03 acres, more or less, all located

in the Northeast Quarter (NF*) of Section Three (3) Township Thirty—three (33)

North, Range Seven (7) East and the Southeast Quarter (54) of Sectin Thirty—

four (3)4), Township Thirty—four (3)4) North, Range Seven (7) East of the Third

Principal Meridian, City of Morris, County of Grundy, and State of Illinois.

June 29, 1982

EXHIBIT A



ADDENDUMTO LEASE AGREEMENT

THIS ADDENDUMentered into this ____ day of July, 1982,

by and between THE CITY OF MORRIS, ILLINOIS, A Municipal

Corporation, hereinafter referred to as “Lessor”, and COMMU-

NITY LANDFILL CO., An Illinois Corporation, of Joliet,

Illinois, hereinafter referred to as “Lessee”.

WITNESSETH:

WHEREAS, Lessor and Lessee have negotiated a Lease

Agreement for premises to be operated by Lessee as a Sanitary

Landfill; and

WHEREAS, the parties hereto, in consideration of enter-

ing into said Lease Agreement and covenants contained herein,

desire to add the following provisions to said Lease Agreement.

NOW, THEREFORE, IT IS HEREBYAGREEDas follows:

1. ESTABLISHMENT OF CONTINGENCYFUND. Lessor has

indicated its intention of establishing a contingency fund

by setting aside $5,000. of the annual minimum royalty

required by Section III of the Lease Agreement, which contingency

fund would be used solely to satisfy contingent liabilities

resulting from the operation of a Sanitary Landfill on the

leased premises by Lessee or, if not necessary for said

purpose, to be used to improve the leased premises at the

termination of the Lease Agreement for recreational uses

by residents of the City of Morris.

2. CONTRIBUTIONS TO FUND BY LESSEE. In the event

Lessor establishes a contingency fund as referred to in



4.

Paragraph 1 above, within 120 days from the date of this

Addendum to Lease Agreement, by adopting any and all necessary

ordinances or resolutions;, and in the further event Lessor

makes annual contributions to said fund as referred to in

Paragraph 1 above, Lessee hereby agrees to contribute to

said fund an amount equal to 1/2 of the contribution by

Lessor up to a maximum contribution by Lessee of $2,500. in

any 12-month period. Payments by Lessee shall be made within

30 days after being advised by Lessor that Lessor has made its

annual contribution. Lessee agrees that this contribution

shall be over and above any sums required to be paid by it

under the Lease Agreement.

3. TERM. This Addendum shall remain in full force and

effect during the term of the Lease Agreement.

4. EFFECT OF ADDENDUM. This Addendum shall be binding

upon and inure to the benefit of the parties hereto, their

successors and assigns.

IN WITNESS WHEREOF, The Lessor and the Lessee by and

through its President and Secretary have executed this

Addendum to Lease Agreement on the day and year first above

written.

ATTEST

F MORRIS

ary

Its President

n


